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STATE OF INDIANA ) BEFORE THE INDIANA OFFICE OF
) ENVIRONMENTAL ADJUDICATION

COUNTY OF MARION )

IN THE MATTER OF: )

OBJECTION TO THE ISSUANCE OF )

SANITARY SEWER CONSTRUCTION )

PERMIT NO. 19038, UNDERWOOD PLAZA )

HOBART, LAKE COUNTY, INDIANA )

) CAUSBER-W-J-4091

Independence Hill Conservancy District )
Petitioner )
Underwood Plaza, Christopher M. Troy )
Permittee/Respondent )
Merrillville Conservancy District, Gary )
Sanitary District )
Intervenors )
Indiana Department of Environmental Management )
Respondent )

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND FINAL ORDER

This matter having come before the Court on Chpis¢o M. Troy’s Motion to Deny Request for
Review for Failure to Meet the Requirements of K2145-3-7(1), which pleading is a part of the
Court’s record; and the Court, being duly advised having read the record, motion, responses,
supplements, replies and all other pleadings, noigre these findings of fact, conclusions of
law and final order:

Findings of Fact

1. On March 20, 2008, the Indiana Department of Emwitental Management (IDEM) issued a
construction permit (Permit Approval No. 19038) @hristopher M. Troy (hereinafter
referred to as “Troy”) for the construction of ngary sewer system to be located on the
north side of U.S. Highway 30. Troy proposes tdduinderwood Plaza; the sanitary sewer
would connect Underwood Plaza to Merrillvile Consecy District’s sanitary sewer
system.

2. Independence Hill Conservancy District (IHCD) filgd Petition for Administrative Review
with this Office on April 1, 2008.

3. On April 22, 2008, Troy filed his Motion to Deny Reest for Review for Failure to Meet the
Requirements of IC 4-21.5-3-7(2).
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. Merrillville Conservancy District (MCD) and Gary &gary District (GSD) filed their
Verified Joint Motion to Intervene on May 5, 20@#ich was granted on May 8, 2008.

. In accordance with the Case Management Order ditag 8, 2008, Troy filed his
“Supplement to Motion to Deny Request for ReviewFRailure to Meet the Requirements of
IC 4-21.5-3-7(1)"; thereafter, on May 16, 2008, MC&nd GSD filed “Merrillville
Conservancy District's and City of Gary, Indianaan@ary District's Submission of
“Affidavit of Phillip E. Gralik, P.E.” In Support o Dismissing IHCD’s Petition for
Administrative Review.”; IHCD filed “IHCD’s Resporsin Opposition to Troy’s Motion to
Dismiss” on June 3, 2008; and Troy filed his “RefdylHCD’s Response in Opposition to
Troy’s Motion to Dismiss” on June 13, 2008.

. IHCD collects sewage from its exclusive sanitaryweseservice district and discharges into
MCD’s collection system. MCD then discharges theage into GSD’s collection system.
The sewage flows to GSD’s treatment plant and tfileieat is discharged into Lake

Michigan. GSD owns the treatment plant and opeiliafassuant to a NPDES permit.

. MCD has two discharge points into GSD’s system. IMCsewage flows through MCD’s
collection system and is discharged into GSD vid@&sscharge Point No. 2. Troy’s sewage
would flow through and be discharged from GSD D&ge Point No. 1. At no point does
the sewage from Underwood Plaza and sewage fronDIk@ermingle within MCD’s
collection system.

. IHCD has a contract with MCD in which IHCD purchdsand reserved peak and average
daily wastewater capacity from MCD in the separatel segregated potion of MCD’s
collection system connected to MCD’s GSD Dischdgat No. 2.

. Troy obtained capacity certifications from MCD aB&D and submitted those certifications
as part of his permit application.

Conclusions of L aw

. The Office of Environmental Adjudication (“OEA”) bBgurisdiction over the decisions of the
Commissioner of the Indiana Department of EnvirontaeManagement (“IDEM”) and the
parties to this controversy pursuant to IC 4-21,.6t geq.

. This is a Final Order issued pursuant to IC 4-Zt2F. Findings of Fact that may be

construed as Conclusions of Law and Conclusiorisaef that may be construed as Findings
of Fact are so deemed.
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IC 4-21.5-3-7(a) states:

(@) To qualify for review of a personnel actionvibich IC 4-15-2 applies, a person must
comply with IC 4-15-2-35 or IC 4-15-2-35.5. To qiyalfor review of any other order
described in section 4, 5, or 6 of this chaptepeesson must petition for review in a
writing that does the following:

(1) States facts demonstrating that:
(A) the petitioner is a person to whom the ordespscifically directed:;
(B) the petitioner is aggrieved or adversely atedby the order; or
(C) the petitioner is entitled to review under dany.

The Indiana Supreme Court recently heldHuaffman v. Indiana Office of Environmental
Adjudication, et al. 811 N.E.2d 806 (Ind. 2004) that “whether a persoentitled to seek
administrative review depends upon whether thegoeiss“aggrieved or adversely affected” .
. . and that the rules for determining whethergkeson has “standing” to file a lawsuit do
not apply”.ld. 807. The Court went on to say that in order fgreason to be “aggrieved or
adversely affected”, they “must have suffered ofikely to suffer in the immediate future
harm to a legal interest, be it pecuniary, propertypersonal interestid. 810. The Court
further interpreted the language of IC 4-21.5-Fhat allowing administrative review based
upon a generalized concern as a member of theputhiiffman had challenged the issuance
of a permit to Eli Lilly and Company to dischargallptants into Indiana's waters. Huffman
owns the corporation that had one unit of and Wwasntanaging member of the corporation
that owned a property adjacent to the property framch the discharge would occur. The
lower courts dismissed Huffman's objection to gsiance of the permit because of a lack of
factual support for the allegations that Huffmanttee property might be harmed. Huffman
had alleged that her management duties of the bergig property required her to be
present on the property with frequency, and thues reight be exposed to health risks not
addressed by the permit issued by IDEM. In respothepermittee alleged that due to the
downstream location of the discharge point, no ichpa Huffman was possible. Huffman's
petition was challenged by a motion to dismiss sujgal by facts outside Huffman's
pleadings, and thus was required to be treatedhbyCourt as a Motion for Summary
Judgment. The Indiana Supreme Court ruled thatnkari's dismissal by the lower courts
was not supported by substantial evidence. The tGemanded Huffman's case back to
OEA to provide Huffman with an opportunity to prasadditional evidence of her health
concerns. The Court states “Particularly because @EA never gave Huffman an
opportunity to provide additional evidence or tovelep the argument more fully, it was
impossible for the OEA to tell what Huffman’s pemabhealth claim was and whether it had
any merit. Dismissing the claim was therefore premsa” 1d. 815.

IHCD argues that it is aggrieved or adversely aféfddy the issuance of the permit because
Troy should have obtained a capacity certificaticom IHCD pursuant to 327 IAC 3-6-4.
This regulation states:

(@ Certifications complying with the required tstaents as set forth in

subsections (b) and (c) shall be submitted withagplication, plan, or
specification for construction permit approval unthes rule.
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A professional engineer or a registered lamdesyor, in conformance with IC
25-31-1 and 327 IAC 3-2.1-3(a), must sign, seall date the application
making the following certification: "I certify undegpenalty of law that the
design of this project will be performed under mrection or supervision to
assure conformance with 327 IAC 3 and that thegpéard specifications will
require the construction of said project to be genked in conformance with
327 IAC 3-6. | certify that the peak daily flow est in accordance with 327
IAC 3-6-11 generated in the area that will be atéd by the proposed
collection system that is the subject of the appion, plans, and
specifications, will not cause overflowing or bypag in the same subject
proposed collection system from locations othemtiNPDES authorized
discharge points. | certify that the proposed @bitan system does not include
new combined sewers or a combined sewer extensi@xisting combined
sewers. | certify that the ability for this collext system to comply with 327
IAC 3 is not contingent on water pollution treatrtieantrol facility
construction that has not been completed and potoperation. | certify that
the design of the proposed project will meet atblarules, laws, regulations,
and ordinances. The information submitted is tagesurate, and complete to
the best of my knowledge and belief. | am awaré thare are significant
penalties for submitting false information, inclngithe possibility of fine and
imprisonment."”

The authorized representative of the towry, @anitary district, or any entity
that has jurisdiction over the proposed collectsystem must sign and date
the application and issue the following certificati "I certify that | have
reviewed and understand the requirements of 327 3/4@d that the sanitary
collection system proposed, with the submissiothisf application, plans, and
specifications, meets all requirements of 327 IAQ 8ertify that the daily
flow generated in the area that will be collectgdhe project system will not
cause overflowing or bypassing in the collectiostegn from locations other
than NPDES authorized discharge points and thae tisesufficient capacity
in the receiving water pollution treatment/contrfacility to treat the
additional daily flow and remain in compliance witpplicable NPDES
permit effluent limitations. | certify that the grosed average flow will not
result in hydraulic or organic overload. | certityat the proposed collection
system does not include new combined sewers ombioed sewer extension
to existing combined sewers. | certify that thdigbfor this collection system
to comply with 327 IAC 3 is not contingent on wapeilution/control facility
construction that has not been completed and potaperation. | certify that
the project meets all local rules, laws, regulatjoand ordinances. The
information submitted is true, accurate, and cotepl® the best of my
knowledge and belief. | am aware that there araifstignt penalties for
submitting false information, including the posBipi of fine and
imprisonment.”
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6. The Office of Environmental Adjudication has prewsty addressed this issue in a final order
issued by Chief Environmental Law Judge Mary Dagidéndependence Hill Conservancy
District, 2007 OEA 164. In this case, IDEM issued a sayismwer construction permit to
IHCD without capacity certifications from MCD andSG. Chief ELJ Davidsen held that
327 IAC 3-6-4 required an applicant for a sanitegyer construction permit obtain capacity
certifications, verified by an authorized represéme, from any town, city, sanitary district
or any entity that has jurisdiction over the pragbgollection system. Chief ELJ Davidsen
determined that IHCD must get certifications fronCBlI and GSD, as the entities with
jurisdiction over the downstream portion of thelection system.

7. The previous case only addressed whether capaeitfications were required from
downstream jurisdictions. IHCD argues, in the cornmatter, that 327 IAC 3-6-4 requires
capacity certifications from all upstream districtsaddition to downstream districts.

8. The Court finds no support for this propositiontihe statutes and regulations. The ELJ
agrees with Chief ELJ Davidsen’s statement thate“Oetermination of the extent of a
collection system depends on the path for wastevaatdection and discharge sought in a
particular application.Tndependence Hill Conservancy District, 2007 OEA 164, 17.2n this
case, the path for Troy’'s sewage and for IHCD’'sndbintermingle at all until combined in
GSD’s collection system.

9. The regulation requires a capacity certificatioanir any sanitary district (amongst other
entities) that has jurisdiction over the proposetiection system. IHCD does not own,
operate, maintain or otherwise have any authorgr #CD’s or GSD’s collection systems.
Therefore, IHCD has no jurisdiction over the cdil@c systems into which Underwood
Plaza will discharge. Troy was not required to obtapacity certification from IHCD.

10.IHCD is not aggrieved or adversely affected byiiseiance of this permit and its Petition for
Administrative Review should be dismissed.
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Final Order

IT ISTHEREFORE ORDERED, ADJUDGED AND DECREED that Troy’s Motion to Deny
Request for Review for Failure to Meet the Requeets of IC 4-21.5-3-7(1) IGRANTED and
the Petition for Administrative Review filed by lepgendence Hill Conservancy District is
herebyDI SMISSED.

You are hereby further notified that pursuant tovmions of IC 4-21.5-7.5, the Office of

Environmental Adjudication serves as the Ultimataeth®rity in the administrative review of

decisions of the Commissioner of the Indiana Depant of Environmental Management. This
is a Final Order subject to Judicial Review comsistwith applicable provisions of IC 4-21.5.
Pursuant to IC 4-21.5-5-5, a Petition for Judi€laiiew of this Final Order is timely only if it is

filed with a civil court of competent jurisdictiomithin thirty (30) days after the date this notice
is served.

IT ISSO ORDERED this 22nd day of July, 2008 in I ndianapolis, IN.

Hon. Catherine Gibbs
Environmental Law Judge
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